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(1) Introduction

‘A profession’s most valuable asset is its collective reputation and the confidence which

that inspires.’

1. Those were the words of Lord Bingham in Bolton v The Law Society in 1994. He was
talking about solicitors at the time. His pointis equally applicable to the Bar and the

judiciary. Itis just as true of any other profession worthy of the name.

2. Collective reputation and public confidence rest, ultimately, on individual behaviour: on
individual professionalism. Lord Bingham underscored this later, in the same judgment,
when he emphasised how solicitors should be capable of being trusted to the ends of
the earth.? Again, the same is just as true of the Bar and the judiciary. It is an exacting

standard, and rightly so. Equally exacting professional standards apply more broadly to

" Bolton v The Law Society [1994] 1 WLR 512 at 519.
2 |bid.



(2)

other professions. They may not be couched in the same language. They may not all
insist that Caesar’s wife must be above suspicion, but all insist on the same core idea:

that individual integrity, in various forms, lies at the heart of professional life.

Professions seek to secure that integrity in many ways. Through rigorous training and
restricted entry to practice. Through obligations to undertake continuing professional
education. Through codes of professional ethics, of professional standards, which can
be rule-based or principle-based. Through anti-conflict requirements, regulatory duties

and oversight, insurance requirements, and, of course, professional liability.

In tonight’s lecture | want to examine the interplay between professionalism and
professional liability. In particular, | want to explore how professionalism goes beyond
what the law requires where professional liability is concerned. | begin by considering
where the law has reached in terms of professional liability. | then turn to what an
enduring notion of professionalism adds to that. Finally, | want to turn to

professionalism and the judiciary.

Liability’s Limits

My starting point is the limited scope of professional liability; specifically, the limitation

of duty. What the modern case law reveals is that the law carefully contains or restrains



professional liability’s reach. Liability sets the baseline for professional conduct, but it
does not exhaust or even attempt to exhaust professionalism. That is hardly surprising,
given that liability for professionals does not map neatly onto the expectations placed
by the law on lay people. It is trite, for example, that the common law does not generally
impose liability for harm caused by omissions where there is no legally relevant
relationship between the parties. But when a professional has been instructed, a failure

to act may turn out to be a critical breach of their duty of care.

. And so, the courts maintain a close and cautious watch over the scope of the
professional’s duty of care. The seminal judgment in South Australia Asset Management
Corp v York Montague Ltd (SAAMCO) articulated the modern duty of care owed by
professionals, namely, to act with reasonable care and skill. As has recently been
reaffirmed by the Supreme Court in Manchester Building Society v Grant Thornton UK
LLP, that remains the basis of professional liability today. It is a duty that is, in terms,
less exacting than that identified by Lord Bingham in Bolton, when considering

professional standards.

In the leading judgment in SAAMCO, Lord Hoffmann then made clear how that duty was
to be applied. | say made clear. That is perhaps not entirely accurate, as Lord Sumption

would later acknowledge when considering what SAAMCO established in his judgment



in BPE Solicitors v Hughes-Holland in 2017.3 He observed how Lord Hoffmann’s
approach had been widely misunderstood, by courts and academics.* Its essence, as
Lord Sumption put it, was that the scope of a professional’s duty determined the extent
of their liability, and that this was determined by reference to the purpose for which
their professional advice was given.® That understanding has now been resoundingly
affirmed by the Supreme Court in Manchester Building Society and in Khan v Meadows.*®

As Lords Hodge and Sales put it,

‘The fact that the defendant owes the claimant a duty to take reasonable care in
carrying out its (the defendant’s) activities does not mean that the duty extends to
every kind of harm which might be suffered by the claimant as a result of the breach

of that duty.’’

8. Onthe contrary, again as they putitin the same terms as had Lords Hoffmann and

Sumption in the earlier judgments,

‘...ourviewis that (i) the scope of duty question should be located within a general
conceptual framework in the law of the tort of negligence; (ii) the scope of the duty
of care assumed by a professional adviser is governed by the purpose of the duty,

judged on an objective basis by reference to the purpose for which the advice is

3 BPE Solicitors v Hughes-Holland (in substitution for Gabriel) (Rev 1) [2017] UKSC 21; [2018] AC 599
41bid at [34].

5 lbid at [38].

8 Khan v Meadows [2021] UKSC 21; [2022] AC 852.

7 Manchester Building Society v Grant Thornton UK LLP [2021] UKSC 20; [2022] AC 783 at [8].



being given (in the context of this judgment, we use the expression “purpose of the

duty”in this sense); .. .’®

9. Liability is not, therefore, at large. It is narrowly confined to losses determined by

reference to the purpose for which the professional’s expertise was engaged.

10. More recent cases, such as the Court of Appeal’s judgment earlier this year in Afan
Valley Ltd v Lupton Fawcett LLP?, illustrate the principles articulated by Lords Hodge
and Sales in practice. Several insolvent companies alleged solicitors’ negligence. The
complaint concerned advice about investment schemes. Specifically, the issue was
whether schemes operated as Collective Investment Schemes under the terms of the
Financial Services and Markets Act 2000. It was alleged that the defendant solicitors
ought to have advised the claimants earlier than they had done that the schemes were
Collective Investment Schemes. It was claimed that, if they had been so advised, the
schemes would not have been promoted by the claimants and they would not have
been exposed to significant financial liabilities. The claims were struck out at first
instance. On the basis that the claimants failed to establish they suffered recoverable
loss as a result of the defendant’s allegedly negligent advice. That decision was upheld

on appeal.

8 Ibid at [4].
[2026] EWCA Civ 2.



11. In dismissing the appeal, the Court of Appeal applied the by now well-established
approach to purpose and scope. In doing so, it emphasised that this question was one
that required the court to consider the question upon which the professional was asked
to advise. The duty — its scope, its purpose —was limited to that question. Here, the
defendant was simply asked to advise on the question whether the schemes were
Collective Investment Schemes for the purposes of FSMA." They were not asked to

advise on the overall wisdom of promoting the schemes. As Nugee LJ putit,

‘... The question Lupton Fawcett was asked to advise on was whether the Schemes
were CISs. So the duty of care which it undertook was a duty in respect of that
question, not in respect of any wider questions such as the viability of the Schemes,
or the risk of fraud, or misappropriation by Mr Woodhouse, or the commercial
wisdom of any particular expenditure. The "risks of harm to the claimant against
which the law imposes on the defendant a duty of care"” must be similarly limited to

the impact on the Claimants of the Schemes being CISs.’"

12.In the overall context of assessing liability, the exact question asked of the professional
can thus be central to determining the nature of the duty, and thus what potential

damages for which they may be liable."?

10 |bid at [61].
" |bid at [62].
12 |bid at [62]-[65].



13.

14.

15.

Limits also arise in the context of the anterior question: whether a duty has been
assumed at all. This issue has been subject to recent Court of Appeal authority, in
which we again see a careful approach taken. Miller v Irwin Mitchell LLP from 2024 is

illustrative in this regard.™

The case concerned a package holiday to Turkey in which the claimant suffered a
personalinjury at a hotel resulting in the amputation of her leg. Upon her return to
England she sought advice from the defendant solicitor’s legal helpline. Initial advice
was given. A referral was made to the solicitor firm’s travel legal group. It took quite
some time for the claimant to provide the defendant solicitor with all the relevant
documentation. After around two years though ,the solicitor was in a position to send

the tour company a letter before action and for it to then notify its insurers.

When notified, the tour company’s insurers declined to indemnify the claim on the
basis of late notification. The claimant had made the tour company’s local agents
aware of the accident shortly after it took place, but the tour company had not treated
that as triggering any obligation to notify insurers. The tour company subsequently

went into administration, leaving the claimant with no recourse against it or its insurer.

'8 Miller v Irwin Mitchell LLP [2024] EWCA Civ 53; [2024] 4 WLR 27.



She sued her solicitors. The central issue was whether the law firm was under a duty to

advise her formally to notify the tour company at the outset.

16. The Court of Appeal had no difficulty in accepting that the defendant solicitors would
expect callers to their helpline to rely on the information provided to them during such
calls. This amounted, in the absence of a retainer, to a limited assumption of
responsibility; one that was limited to the task which they undertook. And, that
responsibility was to give limited and high level preliminary advice.' The ambit of that
responsibility was to be determined objectively and without the benefit of hindsight; a
point that | had made in Spire Property Development LLP v Withers LLP in 2022." In
examining that question in Miller, Andrews LJ concluded that it could not properly be
concluded that the solicitors’ firm, by assuming responsibility to give such advice, had
also assumed the responsibility of advising on what safeguards the claimant needed to
take vis-a-vis the tour company and whether or not it had informed its insurer about the

accident.®

17.What can we take from these recent judgments? Taken together, a consistent approach
is discernible: where professional liability is concerned the courts are careful to avoid
too expansive an approach. Professional duties are defined narrowly, by reference to

scope and purpose and by the nature of the responsibility assumed. A claimant may

4 |bid at [41]-[44], [67].
S Spire Property Development LLP v Withers LLP [2022] EWCA Civ 970; [2023] 4 WLR 55 at [58]-[61].
'8 Miller v Irwin Mitchell LLP [2024] EWCA Civ 53; [2024] 4 WLR 27 at [73].



suffer wide-ranging losses subsequent to their engagement with a professional. Such
engagement does not, however, lead to liability for all those losses simply because a
professional was engaged. In recent years that limitation has come increasingly and

explicitly to the fore.

18. Without descending (or indeed ascending) into the legal philosophical discourse
amongst tort theorists such as Weinrib, Gardiner and Steel, it is often said that tort law
effectively operates as a system of corrective justice - where a person is responsible for
causing another person’s harm, they thereby have a duty to repay them. While this
principle appears at first blush to have a broad application, it operates relatively
narrowly. If the conduct does not fall below the standard of reasonable skill and care in
respect of matters falling within the professional’s duty, or does not cause the harm in
question - no liability arises. Lord Hoffmann’s analogy of the injured mountaineer in
SAAMCO -which is, of course, well known to this audience — is a timeless reminder of

this point.

19. Beyond these principled reasons for a restrictive approach, there are second-order
justifications for adopting a narrow, cautious approach to professional liability. In
Canada Square Operations Ltd v Potter from 2023, which involved claims for

excessive PPl commissions, the Supreme Court was asked to clarify the meaning of

7 Canada Square Operations Ltd v Potter [2023] UKSC 41; [2024] AC 679.



‘deliberately concealed’ for the purposes of section 32(1)(b) of the Limitation Act 1980.
In answering this question, the court was acutely aware of the dangers of taking an
expansive approach to interpreting the statutory provision, particularly where

professionals were concerned. Lord Reed identified the concern in this way,

‘Professional people and others often know that they are exposed to claims,
because their work necessatrily involves the taking of risks. For example, surgeons
operating on their patients are aware of the risk that the surgery may have an
adverse outcome. Lawyers advising on difficult points of law are aware of the risk
that their advice may prove to be mistaken. They, like the surgeons, know only too
well that they are exposed to claims. That is the reason why surgeons, lawyers and
other professionals take out professional indemnity insurance. However, if the test
proposed by the claimant were to be applied [that deliberate included reckless]'®,
people such as these would have no protection against claims for the indefinite
future. The implications for many professions and other kinds of business would be
drastic, with indefinite exposure to stale claims long after indemnity insurance had

expired.’®

8 Text in square brackets inserted.
19 |bid at [152].
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20. The significance of this is that, as with the cases on scope, purpose and assumption of
liability, the court takes a cautious approach —in part, due to concerns about the
manner in which liability impacts upon professional behaviour. Professional liability is
kept within bounds intended to protect those who rely on professionals without unduly
exposing professionals to risk and liability. Too broad an exposure would risk defensive
practices, sub-optimal outcomes, and reduced willingness to assume professional

responsibility in the first place.

21.The concernis thus not one that looks to minimise professional wrongdoing. It is to
ensure that the ambit of professional liability does not become so broad that it distorts
professional practice to the detriment of its availability and effective delivery. Serious

work, properly done.

22.The law of professional liability in this way plays an important role in promoting
compliance with professional standards, not least the exercise of reasonable skill and
care by professionals. But liability is a floor, not a ceiling. It does not give legal
expression to the more exacting standards of trust and integrity that Lord Bingham

identified in Bolton as central to professional life. It is to that topic that | now turn.

(3) Professionalism beyond liability

23.The law does not just draw the outer limit of professional liability carefully; it properly
recognises the means through which those limits are given substantive content: the
standard of skill and care imposed on professionals. That standard does not demand

11



perfection. It is not therefore aspirational. It is reasonable and practical; accepting that
professional practice is judgment-thick and, consequently, uncertain in its results. The
common law, pragmatic here as it is generally, accepts that there may be justifiable
errors of professional judgment; defensible when they are within the ambit of accepted
professional practice. It restrains the indefensible where that is unreasonable. It does

not render liable professional judgment where it is simply wrong or unsuccessful.

24.We can see this illustrated in a case decided by the Court of Appeal last year, Bratt v
Jones?. It concerned professional valuations. The parties accepted that valuation was
an art rather than an exact science.?' Careful and competent valuers could, quite
reasonably and properly, come to significantly different valuations.?? A valuation within
the range, or bracket as it is referred to does not render the valuer negligent, nor
necessarily does falling outside the range that careful and competent valuers could
reasonably determine. Falling outside the range is nhot determinative of negligence,
although it may be strongly suggestive of it. Proof of breach of duty is still required: that
the valuer had failed to act with reasonable skill and care in determining that

valuation.?® As the court putit, it was clearly accepted that

20 Bratt v Jones [2025] EWCA Civ 562; [2025] 4 WLR 59.

21 |bid at [37].

22 |bid at [41] citing Buxton LJ in Merivale Moore plc v Strutt & Parker [2000] PNLR 498.
2 |bid at [42]-[44].
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‘... to establish liability, the claimant must also go on to prove that the valuer was
negligent in accordance with the Bolam principles [which is to say professional
practice as the benchmark]—i.e. to demonstrate that in some respect the valuation
was carried out other than in accordance with the practices regarded as acceptable

by a respectable body of opinion within the profession.’?*

An exacting, strict, standard would simply look at the outcome as being determinative. It
would draw the line where the professional fell into error: mistakes, a fall from perfection,
would be the basis of liability. It does not do so. Error may suggest negligence but that must
be tested by reference to the standard of reasonable skill and care, including where

relevant professional practice, to guide it.

25.We can also see this approach running through an interesting article by Rory Gregson,
published recently in the Journal of Professional Negligence. He examined the historic
development of cases where the courts have considered what happens when a
professional gets it wrong under pressure, makes an error of judgment, and concluded

that what they did fell short of negligence.?® Two cases highlight his approach.

24 |bid at [44]. Words in brackets inserted into the original.
25 R. Gregson, Errors of Judgment and the Reasonable Person, (2025) PN 41(3), 79.
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26. The first is London Steamboat Co v The Bywell Castle from 18792 - not so new... [t was a
shipping collision case. The ship’s pilot had, just before the collision, gone hard a-port.
The issue was whether this amounted to contributory negligence. The court held that it

did not. As James LJ put it,

‘... If, in that moment of extreme peril and difficulty, [a] ship happens to do
something wrong, so as to be a contributory to the mischief, that would not render
her liable for the damage, inasmuch as perfect presence of mind, accurate

judgment, and promptitude under all circumstances are not to be expected.’?’

27.The law does not expect the defendant to be perfect. It is no different where
professionals are concerned: it expects them to act reasonably in the circumstances
and given their role. This is a point Gregson reiterates when he considers the first time
this approach was applied to a claim for professional negligence in Wooldridge v
Sumner from 1963 28 (the year before | was born...), a case which used to be well-known
by law students. It concerned a jockey who rode his horse too hard causing it to be
injured. As Diplock LJ explained, a professional when acting in ‘the agony of the
moment’ is only required to exercise such skill and care as is reasonable in the

circumstances,

26 | ondon Steamboat Co v The Bywell Castle (1879) 4 PD 219.
?7 |bid at 223.
28 Wooldridge v Sumner[1963] 2 QB 43.
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‘... If, therefore, in the course of the game or competition, at a moment when he
really has not time to think, a participant by mistake takes a wrong measure, he
is not, in my view, to be held guilty of any negligence. . .. The most that can be
said against [the jockey] is that in the course of and for the purposes of the
competition he was guilty of an error or errors of judgment or a lapse of skill. That
is not enough to constitute a breach of the duty of reasonable care which a

participant owes to a spectator. . .’*

The point Gregson draws from this and other error of judgment cases is that where the
courts approach the standard of care, they do not do so as stringently as might generally be
assumed. It does not focus on bad choices, on wrong choices. It focuses on choices that
are unreasonable and, as James and Diplock LJJ demonstrate, it does so taking account of
all the relevant circumstances. Professional judgment can go wrong, but on its own that is
not sufficient to render it unreasonable; that broader conclusion requires reference to
professional standards and practices and consideration of the circumstances in which the

professional acts. Even in these error cases, professional practice is judgment-thick.

2 |bid at 68 and 72.
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28.

29.

This is made all the more clear when we consider the Supreme Court’s 2023 decision in
McCulloch v Forth Valley Health Board (Scotland).*° It was a medical negligence case,
which centred on the extent to which a doctor owes a duty to inform a patient about
possible alternative treatments. Mr McCulloch had been admitted to hospital with
chest pains and nausea. A doctor reviewed an echocardiogram. Her review indicated
that his symptoms were not consistent with a diagnosis of pericarditis. He improved
and was sent home with antibiotics. He was subsequently readmitted a couple of days
later with chest pain. This time he was given fluids and antibiotics. The following day a
doctor reviewed the situation. He denied any further chest pain and a new
echocardiogram was reviewed. He was considered fit for discharge. The doctor noted
that in her professional judgment, he did not need to be prescribed non-steroidal anti-
inflammatory drugs (NSAIDs). He sadly died of a heart attack the following day. Expert
evidence was obtained. It indicated that some doctors would have prescribed NSAIDs.
It also indicated that there was a responsible body of opinion within the profession that

supported the doctor’s approach.

In giving judgment, Lords Hamblen and Burrows explained that both the BMA and GMC,
who intervened, ‘emphasised the importance of clinical judgment in determining
reasonable alternative options’, i.e., to prescribe NSAIDs or not in this case.® There

was, as they putit, ‘strong support for the view that the determination of reasonable

30 McCulloch v Forth Valley Health Board (Scotland) [2023] UKSC 26; [2024] AC 925
31 lbid at [67].
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treatment options is a matter of medical expertise and professional skill and

judgment.’®. As they went on to hold,

‘If we were to reject the professional practice test in determining reasonable
alternative treatments, one consequence would be an unfortunate conflict in the
exercise of a doctor’s role. This is because the law would be requiring a doctor to
inform a patient about an alternative medical treatment which the doctor exercising
professional skill and judgment, and supported by a responsible body of medical

opinion, would not consider to be a reasonable medical option. . .’*

Again we see, this time in the medical context, the courts making clear that assessing
reasonableness requires consideration of professional practice, of the professional
context. It was not a matter for the courts to determine in the abstract. They continue to
make clear, explicitly, that they consciously and with due consideration defer to what
the profession understands to be reasonable. Otherwise, they could, as indicated

earlier, detrimentally distort professional practice.

30. The deliberate and sustained judicial restraint where professional liability is concerned
is premised on the existence of a strong professional culture, one that requires
professional judgment to be exercised conscientiously and responsibly. It is premised

on professionals acting in accordance with standards that the common law cannot and

32 |bid at [69].
3 |bid at [71].
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does not articulate fully. This is apparent in what Lord Bingham said in Bolton on the
importance of public trust in professionals. That trust is grounded in the need for high
professional standards, upon which the common law relies but does not itself replicate

when considering liability.

31. We see this in the context of decision-making by specialised, regulatory tribunals,
which are often required to interpret and address standards which have no direct
parallel with the standards applied in professional negligence cases. A case in point
was Williams v SRA,** an appeal arising out of a decision of the Solicitors’ Disciplinary
Tribunal (the ‘SDT’) to strike a solicitor off the register. The Tribunal had found that, when
instructed in the sale of a property, the solicitor had made five false representations,
some of which were made ‘dishonestly’, and others which demonstrated ‘[a failure] to
act with integrity, and [a failure] to behave in a way that maintained the trust the public

placed in him and the provision of legal services’.

32.When reviewing these findings, | considered the meaning of ‘dishonesty’ and ‘lack of
integrity’. In an earlier case,*® it had been suggested by Mostyn J that the two were
substantially synonymous - that in our system, we do not have ‘dishonesty in the first
degree and dishonesty in the second degree.’*® | disagreed. | found that in the field of

solicitor’s regulation, there is a difference -

34 Williams v SRA [2017] EWHC 1478 (Admin) (Carr J)
3 Malins v SRA [2017] EWHC 835 (Admin).
3 |bid at [36]
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“Want of integrity arises when, objectively judged, a solicitor fails to meet the high
professional standards to be expected of a solicitor. It does not require the

subjective element of conscious wrongdoing.”?’”

33.In his concurring judgment, Sir Brian Leveson P said:

“Honesty, i.e. a lack of dishonesty, is a base standard which society requires
everyone to meet. Professional standards, however, rightly impose on those who
aspire to them a higher obligation to demonstrate integrity in all of their work. There

is a real difference between them.”3®

34. This view was corroborated by the Court of Appeal the following year in Wingate v
Solicitors Regulation Authority.®® Our very own Rupert Jackson LJ put the distinction as

follows:

‘Honesty is a basic moral quality which is expected of all members of society. It
involves being truthful about important matters and respecting the property rights of

others...#

‘Integrity connotes adherence to the ethical standards of one's own profession. That
involves more than mere honesty. To take one example, a solicitor conducting

negotiations or a barrister making submissions to a judge or arbitrator will take

7 Williams v SRA [2017] EWHC 1478 (Admin) at [54].

38 Ibid at [130].

% Wingate v Solicitors Regulation Authority [2018] EWCA Civ 366.
%0 |bid at [93].
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particular care not to mislead. Such a professional person is expected to be even
more scrupulous about accuracy than a member of the general public in daily

discourse. . .*

“The duty of integrity does not require professional people to be paragons of virtue.
In every instance, professional integrity is linked to the manner in which that

particular profession professes to serve the public.”*?

In regulatory proceedings, then, the standard is different from that required in the
context of professional negligence proceedings. Disciplinary tribunals are not
concerned with ensuring that losses are rightfully compensated. Instead, they look to

the substance of a professional’s conduct and whether that conduct lives up to the

privileged and trusted role in society that professionals occupy. Their remedial powers

are concerned not with corrective justice, but with the maintenance of standards

amongst a body of professionals.

35. This takes me back to the notion that, through developing the law of professional
liability, the courts set the baseline, the minimum that a professional may properly do
without incurring legal professional liability to one who has suffered loss. Professions,

their ethics, codes and standards set the benchmark for proper conduct. They

41 |bid at [100].
%2 |bid at [102].
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articulate what a professional is expected to do as a matter of professionalism. They tell
us what a professional worthy of that title should do, not necessarily what conduct is

defensible legally.

36. Breach of professional regulatory or ethical standards may of course inform the
question of whether the professional has exercised reasonable skill and care. It may be
surmised that professions which are subject to more prescriptive regulatory standards
will tend towards increased uniformity between the standards applicable under the
common law duty of care and under any regulatory codes, since the latter provide
valuable evidence to the courts of the substance of the duty to act with reasonable skill
and care.® And in some cases - such as cases of dishonesty - there may be further
overlap still with other bases of tortious liability — fraud, misrepresentation, and so on.

There is usually more than one way to skin a cat.

37.However, there remains a key difference between professional liability at common law
and professionalism. Both serve necessary, but distinct functions, and utilise different
(albeit often overlapping) means to achieve these ends. | have mentioned that
professional liability in negligence serves the end of corrective justice. The civil courts
intervene when things have gone wrong. Often, things will go wrong when professional
rules are broken. The courts are backward-looking in terms of liability, and selectively
so. As Bentham would no doubt have pointed out, they are also an expensive means to

correct a wrong.

4 See e.g. Jackson & Powell on Professional Liability (9 Edn) (2021) 11 — 098.
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38.

39.

40.

Professionalism operates differently. It is preventative. Itis not concerned with harms
suffered, how they were caused, or whether a professional was responsible for those
wrongs —though these factors may of course be relevant. It takes an approach with
which the Danish philosopher Sgren Kierkegaard might be more familiar. He, famously,

said that ‘Life can only be understood backwards; but it must be lived forwards’.

Professionalism, then, is inherently forward-looking. Its focus is on ensuring that
professionals carry out their work consistently with proper standards. It shapes their
working practices, their professional habits, their behaviour. It is concerned with
maintaining a body of individuals who can be trusted and relied upon by the public to
work effectively in a domain which requires considerable expertise and sound
judgment. Many members of the public may only encounter professionals, particularly
in the fields of medicine and law, in some of the most challenging periods of their lives.
Professional standards ensure that they can expect to trust the professionals upon
whom they must depend in those moments. They enable serious work to be properly

done.

A strong professional culture ought then to lead to a high standard of professional
conduct, one that does more to reduce the prospect that the courts will need to step in
after the fact as a necessary corrective to wrongdoing. Higher professional standards
and professional behaviour consistent with those standards ought then to lead to fewer
judgments in the civil courts and lower social and economic costs to society. While the

courts and professions should thus be seen to operate in tandem, the hard work where

22



professionalism is concerned cannot thus but be done outside the civil courts; and

rightly so.

(4) Professionalism and the Judiciary

41.

42.

43.

Finally, | want to turn to professionalism where liability is absent altogether. It concerns
the judiciary. Specifically, it is a point that concerns the ambit of professional liability

and institutional trust.

Judicial independence requires that judges, and jurors, are not subject to legal suit for
what they do in court.** That immunity does not exist for the benefit of individual judges,
but for the proper administration of justice. A judge, or a juror, who felt the subtle or not
so subtle pressure of potential liability might well corrupt the judicial process. A judge
at threat of litigation might find it difficult to determine a case without fear or favour. On

the contrary, fear might lead them to improperly favour.

The absence of professional liability places the judiciary in the position where
professional standards must do significantly more heavy lifting than is the case in other
professional settings. This is not to say that it must do all of it. Appellate accountability
operates as a sure and effective means to correct judicial error. The disciplinary

responsibility placed in mine and the Lord Chancellor’s hands by the Constitutional

44 Sirros v Moore [1975] QB 118; Justices of the Peace Act 1997, Part V; Bushell’s Case (1670) Vaugh. 135.

23



44.

Reform Act 2005 also acts as an important corrective, where necessary. Without
potential professional liability though, more so than with other professions, a deep
commitment to and an effective culture of professionalism is of fundamental
importance to maintaining an effective judiciary. Without the courts as ultimate
regulator, professionalism carries the real regulatory burden for the judiciary. It must do
so if itis to carry out the administration of justice consistently with a commitment to the

rule of law.

This places a significant responsibility on all judges, not least leadership judges, and on
the legal professional. Where the judiciary is concerned it requires the careful
consideration of guidance, such as the recent guidance on the use of Al by judges, to
guide behaviour. This is an area where we need to be particularly circumspect. Al use is
already here. Its use will inevitably increase and is likely to become ever more beneficial
to the effective delivery of justice. That that is the case should not lead us to become
complaisant. It poses risks, not least where fake citations, authorities and quotations
from actual authorities are concerned. It also poses data protection risks and
confidentiality and legal professional privilege risks, as incautious use by lawyers has
recently demonstrated and which has been commented on critically by the courts and
tribunals. Such risks do also apply to incautious use by the judiciary. So too does it

apply to arbitrators, as a recent decision from Quebec demonstrates.*® There it appears

4 Association des ressources intermédiaires d’hébergement du Québec (ARIHQ) c. Santé Québec - Centre
intégré universitaire de santé et de services sociaux du Centre-Sud-de-llle-de-Montréal, 2026 QCCS 1360
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45.

an arbitrator was held to have used an Al to generate some of the substantive content of
his decision. That, the court held, was impermissible, not least because the arbitrator’s
adjudicative responsibility was non-delegable. That principle applies as strongly to
judges: we cannot and should not outsource our judgment. Risks like these only
highlight the importance of developing and maintaining the highest professional
standards, both in the legal profession and within the judiciary, where Al use is
concerned. The Judicial Guidance is one way in which we are building those high

standards and that culture.

Where the judiciary and the legal profession are concerned there must also be a keen
understanding and commitment to ethical standards, such as those articulated in the
Judicial Code of Conduct and those articulated by the legal regulators. For judges,
particularly, this equally requires an abiding commitment to justice, and its delivery.
And by that, | refer to not only a commitment to reaching the right decision in cases, but
to ensuring that all participants in proceedings, whether lawyers, parties, witnesses,
jurors, are treated fairly and with respect. For lawyers, the duty to secure the highest
professional and ethical standards is acutely important for a further reason: a forward-
looking one. Today’s lawyers are tomorrow’s judges. Their — your — behaviour and

adherence to the highest professional and ethical standards today is the foundation for

(Que. Sup. Ct. Apr. 22, 2026), as cited and discussed by B. Appleton, ARIHQ v.Santé Québec: The Case That
Changed Arbitrator Al Liability, (8 May 2026), as available here: https://techcred.substack.com/p/arihg-vsante-
quebec-the-case-that.
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professional and ethical behaviour by the judiciary of the future. Justice is as much in

the doing as itis in what is done. Today and tomorrow.

(5) Conclusion

46.

47.

Professionalism still matters then because it remains the means by which serious work
can be properly done. It does not supplement professional liability. It complements it. It
identifies what professionals should do, while the law provides a corrective where a
professional’s conduct falls below a reasonable standard. Professionalism looks
forward, and liability looks back. Both work together to ensure that the professions can

be trusted to perform the technical and complex upon which their clients depend.

It has been an honour to give this year’s Peter Taylor Memorial Lecture. Lord Taylor
exemplified judicial professionalism. He did not believe that the judiciary should hide
behind history. He was no fan of judicial wig-wearing. He had little time for the idea that
judges should be seen and not heard, except for when they were in court. Desert Island
Discs and the Dimbleby Lecture. So much for the Kilmuir Rules. He was keenly
committed to the delivery of justice, to maintaining effective access to the courts, not
least to providing an effective means to secure corrective justice in the Court of Appeal.
As Lord Chief Justice he set a standard that would easily have met the rigorous test for
professionalism that his immediate successor Lord Bingham articulated in Bolton. We
too, as judges and lawyers, should also meet that test.
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48.Thank you.
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