
Multi-party disputes – 
contribution & contributory 
negligence  

Siân Mirchandani QC 
4 New Square   

15 October 2020 
Talk for PNBA 



A practical exercise 

Hotel Co engages: contractor (“C”); architect (“A”) in relation to hotel design and construction.  

Contractor C sub-contracts cladding (D&B) package to specialist sub contractor (“SC”).  

Contractor C engages fire engineer (“E”); approved inspector (“B”) 

A is novated to C.  

SC provides Hotel Co with a warranty. 

7 years after PC the cladding is found to be not compliant with Building Regulations & must  

be removed: 

• Cladding not installed in accordance with design  

(mostly SC’s fault – but also C who supervised via Clerk of Works) 

• Cladding does not comply with Building Regulations  

(mostly E & B’s fault – but also A and SC) 

• Cladding design difficult to achieve / poor safety margins  

(mostly A ’s fault – but also SC, E and B) 

• Poorly maintained in some areas (mostly Hotel Co’s fault) 

• A led the design team 

You act for C who is being  
sued by Hotel Co.  

How do you share the pain? 



The solution 

(1) Serve Contribution Proceedings on: 

 

• SC for inadequate installation & negligent design  
(and possibly inadequate checking, but C also responsible) 

• A for negligent design & inadequate design coordination 

• E for failure to advise 

• B for failure to advise  

 

(2) Allege contributory negligence against Hotel Co  
(failure to maintain) 

 

(3) Look for others who might be brought in  
– eg who provided the materials; any others ‘assume responsibility’ 
? 

But it may not always be that straightforward … 



The Basics – Contribution – the 1978 Act  

The starting point for the exercise is the assumption that two or more 
persons have contributed, albeit in different ways, to the same wrong.” 

Per Lord Hope at [37] in Royal Brompton Hospital v Hammond [2002] UKHL 14; [2002] 1 WLR 1397./    





The Basics – Contribution – the 1978 Act  

 The Civil Liability (Contribution) Act 1978 

 

1. Entitlement to contribution. 

(1) Subject to the following provisions of this section, any person liable in respect of any 
damage suffered by another person may recover contribution from any other person 
liable in respect of the same damage (whether jointly with him or otherwise). 

 

2. Assessment of contribution 

(1)…in any proceedings for contribution under section 1 above the amount of the 
contribution recoverable from any person shall be such as may be found by the 
court to be just and equitable having regard to the extent of that person’s 
responsibility for the damage in question. 

 

”the damage in question” (s.2) is the “same damage” referred to in s.1:   

Per Christopher Clarke J in Nationwide Society v DHL [2010] 1 WLR 258 at [49] 

The starting point for the exercise is the assumption that two or more 
persons have contributed, albeit in different ways, to the same wrong.” 

Per Lord Hope at [37] in Royal Brompton Hospital v Hammond [2002] UKHL 14; [2002] 1 WLR 1397./    



The Basics – Contributory negligence – 1945 Act 

Law Reform (Contributory Negligence) Act 1945 

 

1. — Apportionment of liability in case of contributory negligence. 

(1) Where any person suffers damage as the result partly of his own fault and partly of the fault of 
any other person or persons, a claim in respect of that damage shall not be defeated by reason of 
the fault of the person suffering the damage, but the damages recoverable in respect 
thereof shall be reduced to such extent as the court thinks just and equitable having 
regard to the claimant's share in the responsibility for the damage: 

Provided that— 

(a) this subsection shall not operate to defeat any defence arising under a contract; 

(b) where any contract or enactment providing for the limitation of liability is applicable to the 
claim, the amount of damages recoverable by the claimant by virtue of this subsection shall not 
exceed the maximum limit so applicable. 

 

“The correct question in each case is identified by the words of s.1(1) of the 1945 Act and is thus 
whether the case is one in which the claimant suffered damage “as the result partly of his own 
fault and partly of the fault” of the defendant. If the answer to that question is yes, the damages 
must be reduced “to such extent as the court thinks just and equitable having regard to the 
claimant’s share in the responsibility for the damage”. 

 

Per Clarke LJ at [69] in Sahib Foods Ltd v Paskin Kyriades Sands [2003] EWCA Civ 1832. 

 



So who is entitled to a contribution?  

• Not a cause of action or a defence 

• It is a right ‘sui generis’ 

 

• Section 1(1) of the 1978 Act 

“…any person liable in respect of any damage suffered by another person may recover 
contribution from any other person liable in respect of the same damage (whether 
jointly with him or otherwise).” 

 

• S1(1) should be read with s6(1) 

• “A person is liable in respect of any damage for the purposes of this Act if the 
person who suffered it (or anyone representing his estate or dependents) is entitled 
to recover compensation from him in respect of that damage (whatever the legal 
basis of his liability, whether tort, breach of contract, breach of trust or 
otherwise).” 

 

 



Liable for the “Same Damage” 

The Civil Liability (Contribution) Act 1978 

1. Entitlement to contribution. 

(1) Subject to the following provisions of this section, any person liable in respect of any 
damage suffered by another person may recover contribution from any other person liable 
in respect of the same damage (whether jointly with him or otherwise). 

 

Architect sued claims contribution from Contractor: 

“same damage” does not mean “similar damage” or “same damages”; it means the loss or 
harm suffered is the same:  over-formulation of the statutory test should be avoided:   

Royal Brompton Hospital Trust v Hammond [2002] 1 WLR 1397 

(Architect’s contrib claim against Contractor failed – not same damage) 

 

On different facts: claimant claims against architect and contractor for a defectively 
constructed building – architect liable for negligent inspection / contractor liable for 
defective work = same damage 

 

 



When is the damage the “same damage” 

Mutual discharge test 

 

Suppose that A and B are the two parties who are said each to be liable to C in respect 
of ‘the same damage’ that has been suffered by C. So C must have a right of action of 
some sort against A and a right of action of some sort against B. There are two 
questions that should then be asked. If A pays C a sum of money in satisfaction, 
or on account, of A’s liability to C, will that sum operate to reduce or 
extinguish, depending upon the amount, B’s liability to C? Secondly, if B 
pays C a sum of money in satisfaction or on account of B’s liability to C, 
would that operate to reduce or extinguish A’s liability to C? It seems to me 
that unless both of those questions can be given an affirmative answer, the case is not 
one to which the 1978 Act can be applied. If the payment by A or B to C does not 
pro tanto relieve the other of his obligations to C, there cannot, it seems to me, 
possibly be a case for contending that the non-paying party, whose liability to C 
remains un-reduced, will also have an obligation under section 1(1) to contribute to the 
payment made by the paying party.” 

 

Per Sir Richard Scott V-C in Howkins & Harrison v Tyler [2001] Lloyd’s Rep PN 1, [17]. 

 

 



What will be “same damage ?” 

• Damage caused in different ways: contractor causes defects and architect 
fails to spot them: McConnell v Lynch-Robinson [1957] NI 70. 

 

• Damage which forms part of larger damage: contractor causes all of 
foundations to be defective; engineer responsible for defects in part of them. 

 

• Damage where two parties have different scope of duty: eg architect 
and solicitor re planning matter. 

 

• Damage where there is a different loss of a chance (or no loss of a 
chance at all): contractor designs and installs faulty fixing; consultant 
(negligently) advises employer as to adequacy  - where there is a chance that 
employer will decide not to replace. 

 

• D1 and D2 may be liable for the “same damage” even though D1 is liable for 
less than D2 (for reasons of defences, or scope of duty); the facts may further 
disclose that D1 and D2 are also liable for other, different, damage which is not 
the same damage: Bank of Ireland v Faithful & Gould [2014] PNLR 28 

 

 



What will not be “same damage” 

Totally different kinds of harm even if they leave the claimant out of pocket to the same 
sum, for example: 

 

• Delay caused by contractor; EOT wrongly given by contract administrator: Royal 
Brompton. 

 

• Physical defects versus the cost of a replacement reservoir: Birse Construction Ltd v 
Haiste  [1996] 1 WLR 675, per Roch LJ: 

 

 "The damage suffered by Anglian in this case was the physical defects in the 
reservoir. The damage suffered by Birse was the financial loss of having to 
construct a second reservoir for Anglian. Anglian and Birse did not suffer the 
same damage.” 

 

Probably not: 

 

• damage caused by contractor; inability to claim under PL policy caused by broker; 

• warranty by contractor to tenant when building contains defects; negligence by 
solicitor in drafting lease making tenant liable to keep in good repair. 

 

But NB: Courts like to permit contribution if they can… 

 

 

 

 

 

 

 



Watch out for 50/50 or mixed cases 

Cases where the harm can be described in two different ways:  

e.g. building defective because of engineer’s errors and cheapest option is to start again 
BUT it also needs to be demolished because it is in wrong place due to negligent setting out 
by the contractor and contravenes planning permission. 

 

• What is the “loss” caused by the engineer ? Is it the defective foundations, or it is the 
cost of demolition (being the ultimate consequence of the defective foundations) ? 

 

• What is the loss caused by the contractor ? Is it the exposure of the client to action by 
the local authority or is it the cost of demolition ? 

 

 

 

 

 

 

 

 



Mixed cases 

Energy Works (Hull) Ltd v MW High Tech Projects UK Ltd and others 
[2020] EWHC 2537, O’Farrell J. 

• Claimant (EWHL) engaged Contractor (MW) to design, procure, construct & 
commission a gasification power plant. MW subcontracted with Outotec. 

• Under the Main Contract the Claimant could require the Contractor to assign any 
sub-contract to it.  

• MW’s subcontract with Outotec, was assigned, following termination of the contract 
by the Claimant, relying on contractor default (delay and defects in the works).  

• Outotec had also given Claimant a warranty.  

• Was MW’s liability under the Main Contract a liability in respect of the same damage 
as Outotec’s liability under the Sub-Contract? 

 
Court addressed questions raised as preliminary issues on contribution claim by MW: 
 
(i)  Was MW’s liability for delay under the Main Contact the same damage as any Outotec liability 
under the Sub-Contract and/or Deed of Warranty?  
  
ii)  Was MW’s liability for termination losses under the Main Contract the same damage as any 
Outotec liability under the Sub-Contract and/or Deed of Warranty? 
 
iii)  Was MW liability for defects under the Main Contact the same damage as any Outotec liability 
under the Sub-Contract and/or the Deed of Warranty? 

 
 
 



Mixed cases 

Energy Works (Hull) Ltd v MW High Tech Projects UK Ltd and others [2020] EWHC 
2537, O’Farrell J. 
 
Judge noted that the preliminary issues had only raised the question of whether the damage was 
“the same damage” – that this did not give any indication as to whether the claims would succeed 
at trial. 
 
Was MW’s liability under the Main Contract a liability in respect of the same damage as Outotec’s 
liability under the Sub-Contract? 
 
Outcome? 
 
(i)  Was MW’s liability for delay under the Main Contact the same damage as any Outotec liability under the Sub-
Contract and/or Deed of Warranty?  
YES – same harm, albeit different contractual mechanisms for calculating LADs 
  
ii)  Was MW’s liability for termination losses under the Main Contract the same damage as any Outotec liability 
under the Sub-Contract and/or Deed of Warranty? 
 NO – not same harm as Outotec’s liability to Claimant for delay or defects 
 
iii)  Was MW liability for defects under the Main Contact the same damage as any Outotec liability under the Sub-
Contract and/or the Deed of Warranty? 

YES – same harm 
 
• Subcontractor liable for at least part of the “same damage” 
• Different contracts/ regimes for LADs is not conclusively against being “same damage” 
• Court didn’t agree that MW’s liability for termination losses was the same damage as Outotec’s 

to MW for late delivery 
 
 



When is there “liability” ? 

1. Entitlement to contribution. 

 

(1) Subject to the following provisions of this section, any person liable in respect of 
any damage suffered by another person may recover contribution from any other 
person liable in respect of the same damage (whether jointly with him or otherwise). 

(2) A person shall be entitled to recover contribution by virtue of subsection (1) above 
notwithstanding that he has ceased to be liable in respect of the damage in 
question since the time when the damage occurred, provided that he was so liable 
immediately before he made or was ordered or agreed to make the payment in respect 
of which the contribution is sought. 

 

Section 1(2) – provided person seeking contribution had a liability immediately before 
he was ordered to make a payment or agreed to make a payment. 

 

A stay of proceedings does not mean there is no liability: 

RA Lister Ltd v EG Thomson (Shipping) Ltd [1987 ]1 WLR 1614 

 

 

 

 



Sub-section (3) 

A person shall be liable to make contribution by virtue of subsection (1) above 
notwithstanding that he has ceased to be liable in respect of the damage in 
question since the time when the damage occurred, unless he ceased to be liable 
by virtue of the expiry of a period of limitation or prescription which 
extinguished the right on which the claim against him in respect of the damage 
was based.  

 

Section 1(3) there will be liability on the part of the person from whom contribution is 
sought even if he ceased to be liable by reason of limitation (unless the right is 
extinguished). 

 

Time bars are irrelevant: fact that D1 had a defence in limitation does not matter, 
nor does it matter that D2 is not liable at the moment contribution is sought: the 
operation of s.1(3) distinguishes between liability that never was and liability which has 
ceased: Bloomberg v Sandberg & Buro Happold  & Malling [2016] 1 BLR 72. 

 

 

 

 



Sub-section (4) 

A person who has made or agreed to make any payment in bona fide settlement 
or compromise of any claim made against him in respect of any damage 
(including a payment into court which has been accepted) shall be entitled to 
recover contribution in accordance with this section without regard to 
whether or not he himself is or ever was liable in respect of the damage, provided, 
however, that he would have been liable assuming that the factual basis of the claim 
against him could be established. 

 

Section 1(4) a bona fide compromise of a claim counts as liability under that claim 
unless the claim could not succeed in law on the basis of the facts asserted. 

 



Settlements – more detail  

• Probably has to be a binding settlement agreement: Carter Building Ltd v Kier 
Business Services Ltd [2018] 1 WLR 4598) 

 

• Statutory proviso: 

1(4)  A person who has made or agreed to make any payment in bona fide settlement 
or compromise of any claim … shall be entitled to recover contribution … without 
regard to whether or not he himself is or ever was liable in respect of the damage, 
provided, however, that he would have been liable assuming that the 
factual basis of the claim against him could be established. 

 

IMI v Delta [2016] EWCA Civ 773: Policy of section 1(4) is that if bona fide settlement, 
Court does not ask whether D1 was or was not liable to C on the facts. Court asks only: 
do facts pleaded in C’s Particulars of Claim disclose a cause of action in law?  

- Overrules ‘collateral defences’ from Arab Monetary Fund v Hashim 

- Statutory proviso given full effect 



Settlements – D1 not liable when …. 

Certificates – final certificates can mean there is no liability – see Oxford University 
Fixed Assets Ltd. v Architects Design Partnership [1999] 64 Con LR 12  

 

Joint Insurance – joint insurance operates so as (1) to create a circularity so that no 
liability could exist and (2) so as to imply a term (if one is needed) that there will be no 
liability for the loss insured: Cooperative Retail Services Ltd  v Taylor Young 
Partnership and ors [2002] 1 WLR 1419.  

 

Cause of action bad in law (in some other respect) on the basis of the facts asserted 

 

None of this affects quantum: D1 must prove that the settlement corresponded to 
the claim : Sainsbury v Broadway Malayan [1999] PNLR 286). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Sub-section (5) 

A judgment given in any action brought in any part of the United Kingdom by or on 
behalf of the person who suffered the damage in question against any person from 
whom contribution is sought under this section shall be conclusive in the proceedings 
for contribution as to any issue determined by that judgment in favour of the person 
from whom the contribution is sought. 

 

Section 1(5) judgments in favour of the person who suffered the damage against the 
person from whom contribution is sought are conclusive  in the context of 
contribution proceedings. 

 

“Liability” -  for both seeking and contributing parties (“D1” and “D2”) means anything 
which could be awarded in a judgment.  

 

 

 



Sub-section (6) 

References in this section to a person's liability in respect of any damage are 
references to any such liability which has been or could be established in an action 
brought against him in England and Wales by or on behalf of the person who 
suffered the damage; but it is immaterial whether any issue arising in any such action 
was or would be determined (in accordance with the rules of private international law) 
by reference to the law of a country outside England and Wales. 

 

”Subsection (6) merely provides that the test of liability is to be applied by reference to such 
liability as could be established before a court in England and Wales, irrespective of what 
substantive law that court would apply” 

Per Sir John Donaldson MR,  Logan v Uttlesford DC , 14 June 1984, CA. 

 

Section 1 of the Civil Liability Act 1978 has extraterritorial effect and applies to contribution 
claims between the tortfeasors which are brought in England and Wales, even where the 
claims would otherwise have been determined by Foreign Law: Roberts v The Soldiers, 
Sailors, Airmen And Families Association [2020] EWCA Civ 926. 

 

[Includes an extensive review of cases, Law Commission reports and academic articles.] 



Just and equitable contribution  

2. Assessment of contribution. 

 

(1) Subject to subsection (3) below, in any proceedings for contribution under section 1 
above the amount of the contribution recoverable from any person shall be such as may 
be found by the court to be just and equitable having regard to the extent of 
that person’ s responsibility for the damage in question.” 

 
(2) Subject to subsection (3) below, the court shall have power in any such proceedings to exempt any 
person from liability to make contribution, or to direct that the contribution to be recovered from any 
person shall amount to a complete indemnity. 

 

(3) Where the amount of the damages which have or might have been awarded in respect of the 
damage in question in any action brought in England and Wales by or on behalf of the person who 
suffered it against the person from whom the contribution is sought was or would have been subject 
to— 

(a) any limit imposed by or under any enactment or by any agreement made before the damage 
occurred; 

(b) any reduction by virtue of section 1 of the Law Reform (Contributory Negligence) Act 1945 or 
section 5 of the Fatal Accidents Act 1976; or 

(c) any corresponding limit or reduction under the law of a country outside England and Wales; 

the person from whom the contribution is sought shall not by virtue of any contribution awarded under 
section 1above be required to pay in respect of the damage a greater amount than the amount of those 
damages as so limited or reduced. 

 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=21&crumb-action=replace&docguid=I49DA1C20E44811DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=21&crumb-action=replace&docguid=I60B0F8D1E42311DAA7CF8F68F6EE57AB
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=21&crumb-action=replace&docguid=I803D0880E44911DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=21&crumb-action=replace&docguid=I6045DAF0E42311DAA7CF8F68F6EE57AB
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=21&crumb-action=replace&docguid=IBD038141E44911DA8D70A0E70A78ED65


What is just and equitable ? 

Determined by reference to the causative potency of the respective parties’ faults and their 
relative blameworthiness. 
 
• Blameworthiness and causative potency: Madden v Quirk [1989] 1 WLR 702.  

 
“In my judgment the first defendant’s responsibility for the damage here in question 
ought in principle to be more than that attributable merely to his negligent 
driving. It is important to appreciate that “the damage in question” is not the collision 
itself; rather it is the plaintiff’s grave injuries and there can surely be no question but that 
these injuries were as grave as they were not merely because the vehicles collided but 
because the plaintiff was being carried in a way which made him peculiarly 
vulnerable to serious injury… It seems to me that for the first defendant’s 
contribution to be “just and equitable it should accordingly take account of this 
further aspect of his responsibility.” Per Simon Brown J. 
 

• Non-causative matters are relevant: Re-Source America International Ltd v Platt Rite 
Services and Barkin Construction Ltd [2004] EWCA Civ 665  
 
Section 2 of the 1978 Act is not expressed exclusively in terms of causative 
responsibility for the damage in question, although obviously the court must have 
regard to this, as the section directs, and it is likely to be the most important factor 
in the assessment of relative responsibility which the court has to make. But in the result 
the court’s assessment has to be just and equitable and this must enable the court to 
take account of other factors as well as those which are strictly causative. Such an 
assessment made by the trial judge will only be altered on appeal if it is clearly wrong. 

 
 
 



Causative and non-causative 

• Non causative and barely causative matters can be taken into account, but there 
must be some relevance:  Brian Warwicker Partnership v HOK International 
[2006] PNLR 5 

 

• Precedent unlikely to be relevant but note the one-third rule of thumb for 
supervisors & overseers :  Carillion JM Ltd v PHI Group Ltd [2011] EWHC 1379 

 

• Relevant matters: seniority / reliance by claimant / profit made /poor conduct 

 

• Irrelevant matters: ability to pay / price / trial conduct 

 

 

 



Costs  

Contribution for costs (of claiming party) is recoverable: 

• s.51 of Supreme Court Act 1981 (imports the CPR rules) 

• 1978 Act 

BICC/Parkman v Cumbrian [2002] BLR 64; Mouchel v van Oord [2011] PNLR 26 

D1 contribution against D2 succeeds: 

• D1 recovers the costs of its contribution proceedings from D2 (as costs) 

• D1 unlikely to be able to recover all of its costs of defending C’s claim (cannot be 
contribution), but possible recovery of costs of common issues –eg quantum expert 

• D1 can recover some of C’s costs against it (as contribution damages or costs) 

 

D1 is unsuccessful BUT because he defeats C’s claim: 

• General rule is that D2 recovers his costs against D1. 

• D1 recovers these costs in turn from C BUT that depends upon contribution 
proceedings being reasonable 

 

 



Settlement and Contribution  

Multiple parties, some settle and some do not. Parties remaining go to trial and face 
costs order against them. Can the settling parties be ordered to contribute? 

 

Dufoo v Tolaini and Others [2014] EWCA Civ 1536. 

• Shareholder dispute. Three claimants against D, two of whom settled just before trial 
– “no costs” basis.  

• Third Claimant amended and went to trial.  

• Judge ordered third claimant to pay 80% of D’s entire costs; upheld “no costs” 
settlement and refused order requiring settled claimants to contribute to liability for 
D’s costs. 

• Issue on appeal: should Judge have ordered settled parties to contribute to D’s costs 
(for which the Third Claimant was liable)? 

 

“I have, with some regret, come to the conclusion that the settlement agreement 
between [Claimant 1 and 2] and [D] is not an answer to [Claimant 3]’s contribution 
claim. It is merely part of the circumstances of the case which the judge, exercising his 
discretion under CPR 44.2 , should take into account…. When different parties advance 
the same unsuccessful case against their common adversary, the normal starting point 
for a court considering costs is that they should all contribute to the recoverable costs 
of the successful party. ” Per Jackson LJ at [55, 58]. 

 

http://uk.westlaw.com/Document/I71F54A60E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)


In practice…  

D2 is already a party:  

• “notice” is enough (it can be by letter).  

• Serve with the defence: CPR 20.6.  

• However Particulars (1) may be necessary (2) may be tactically desirable 

D2 is not a party: 

• Serve Additional Claim Form & Particulars of Additional Claim with the 

defence (copied to all parties): CPR 20.7 

• Court has jurisdiction to dismiss or direct that the additional claim be heard 

separately : CPR 20.9 

• D2 serves defence but if it chooses not to is bound by the result of the claim 

and deemed to admit contribution: CPR 20.11 

 

 



Tactics 

 

 

Is D2 already a party?  

• Will the other defendants do the Claimant’s work for it? 

• Can the contribution claim be managed privately?  

• At what point must you go public? 

If D2 is not a party: 

• D1 has 2 years from date of compromise or judgment to commence proceedings: 

Section 10 Limitation Act 1980. 

• What is gained by tying D2 to these proceedings? 

• What risks are there in bringing in D2? (unhelpful/lose witnesses/cost risk) 

• Aldi requirement – when do you have to seek? 

• Can you reach provisional agreement with D2? Abbey National v Gouldman [2003] 

1 WLR 2042. 
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